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BACKGROUND
On October 26, 2000, Robert Chad Chorney (the “Debtor”)
filed a petition initiating a Chapter 7 case. On the Schedul es

and Statenments required to be filed by Section 521 and Rule
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AP. 01-2122

1007, the Debtor indicated that he: (1) was the recipient of a
structured settl ement payable by CNA I nsurance, which he val ued
at $59, 000. 00 and in which he clained a $7,500. 00 exenption; (2)
had creditors holding unsecured claims in the total anpunt of
$94, 849. 80, including: (a) a $50,000.00 claimheld by Peachtree
Settl enent Fundi ng, the consideration for which he described as
a “Novenmber 1, 1999 Sale of Structured Settlenent”; and (b) an
approxi mately $21,000.00 nondi schargeabl e student |oan claim
held by Sallie Me; and (3) was enployed at Eastman Kodak
Conpany as a chem st technician at an annual salary of
approxi mately $33, 000. 00.

On January 2, 2001, the Debtor amended his Schedul es and
Statenents, including Schedule D, Creditors Holding Secured
Clainms, to add the clains of: (1) Peachtree Settl ement Fundi ng;
and (2) a $60,000.00 claim for WbBank (“WbBank”), the
consideration for which he described as a “Novenber 1, 1999
Assi gnment of Structured Settlenent.”

On January 4, 2001, Settlenment Funding, LLC, d/ b/a Peachtree
Settlement Funding (“Settlement Funding”), as Seller/ Servicer
for Peachtree Finance Conpany, LLC (“Peachtree Finance”), filed
an “QObjection” to the Debtor’s claim of an exenption in his
structured settlenent. The Objection alleged that: (1) on April
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25, 1990, the Debtor settled a personal injury claimby entering
into a settlenment agreenent (the “Settlement Agreenment”) with
Home Mutual | nsurance Conpany (“Home Mutual ”) that provided for
himto receive [ump sum paynents of: (a) $10, 000. 00 on Novenber
18, 1996; (b) $20, 000. 00 on Novenber 18, 2001; (c) $30,000.00 on
November 18, 2006; and (d) $40, 000.00 on Novenber 18, 2011 (the
“Structured Settlenment Paynments”); (2) Home Mutual assigned its
payment obligation wunder the Settlenment Agreenent to CNA
Structured Settlenments, Inc. (“CNA”), which purchased an annuity
(the “Continental Annuity”) from Continental Assurance Conpany
(“Continental”) to fund its paynment obligation; (3) in Novenber
1999, the Debtor obtained a $12,861.60 |oan from WebBank (the
“WebBank Loan”), in connection with which he executed: (a) a
secured prom ssory note (the “Secured Note”); (b) a security
agreenent (the “Security Agreenment”), pursuant to which he
granted WebBank, and its successors and assigns, a security
interest in certain collateral, including his rights to receive
the Structured Settlenment Paynments; and (c) UCC-1 Financing
Statenments (the *“Financing Statenents”), which described the
collateral in the sane way as was set forth in the Security
Agreenment; (4) WebBank assigned all of its right, title and
interest in the WebBank Loan and rel ated docunents, including
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the Secured Note, the Security Agreenent and the Financing
Statenents, to Peachtree Finance, which contracted wth
Settlenment Funding to service the assi gned WebBank Loan; and (5)
the Objection had been filed to insure that the Debtor’s claim
of a $7,500.00 exenption in the Structured Settlenent Paynments
was subordinate to the interests of Peachtree Finance in the
Payment s.

On July 27, 2001, the Debtor’s Trustee, Douglas J. Lustig,
Esq., (the “Trustee”) comenced an adversary proceedi ng agai nst
Peachtree Finance and CNA (the “Adversary Proceeding”), which
requested: (1) a determ nation by the Court of the interest, if
any, that Peachtree Finance had in the Structured Settl enment
Paynments; and (2) in the event that the Court found that the
bankruptcy estate had a superior interest in the Paynents, a
Court Order directing CNA to mke future paynents to the
Trust ee.

The Conplaint in the Adversary Proceeding alleged that: (1)
in consideration of the WebBank Loan, the Debtor had sold or
assigned $13,365.00 of each of the November 18, 2001 and
Novenmber 18, 2006 Structured Settl enent Paynents to WebBank; (2)
because the contract for the Continental Annuity (the “Annuity
Contract”) contained provisions prohibiting the transfer, sale
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or encunbrance of the paynents to be made, the attenpt by the
Debtor to transfer, sell or encunber all or any portion of the
Structured Settlenment Paynments was void and of no effect and
Peachtree Finance held no perfected lien or other interest in
the Structured Settl enent Paynments; (3) CNA had not consented to
the sale or assignment of all or any portion of the Structured
Settlenment Paynents; and (4) the right to receive the Structured
Settl enent Paynments was property of the bankruptcy estate.!?

On Septenmber 10, 2001, Settlenment Funding interposed an
Answer to the Conplaint on behalf of Peachtree Finance, which
al l eged that: (1) by reason of the Secured Note, Security
Agreenent and Financing Statenments, which had been properly
filed with the Monroe County Clerk’s O fice and the New York
Secretary of State, Peachtree Finance held a perfected security
interest in various contract rights of the Debtor, includingthe
Debtor’s right to receive the Structured Settlement Paynments,
rights that were general intangibles as defined under the New

Yor k Uni form Conmerci al Code (the “Former Article 9”) Section 9-

1 Although CNA was the payee wunder the Annuity Contract, for its
convenience, it had directed Continental to nmake the Annuity payments to the
Debt or . These Payments were identical in anobunt to the Structured Settlenent

Payments due from CNA to the Debtor.
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106;2 (2) pursuant to Fornmer

Article 9 Section

9-104(9) 3,

al t hough the Fornmer Article 9 did not apply to the transfer of

any interest or claimin or

under a contract for an annuity, it

did apply to the proceeds of an annuity and the perfection of an

interest in the proceeds of an annuity;

2 Exhibit A to the Answer
Fi nanci ng Statenents which described the collatera

The Collatera
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or related to any and all
personal property, whether
nonies actually received by Borrower,
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and priorities in
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9 Section 9-318(4)% nmade ineffective any provision in the
Settl enent Agreenent or the Continental Annuity which prohibited
the granting of a security interest in the right to receive the
Structured Settlenent Payments, which was a general intangible
for noney due or to becone due.

On Novenber 5, 2001, CNA filed an Answer and Cross-Claim
which alleged that: (1) the Court should enter an Order
declaring null and void the alleged secured claimof Peachtree
Fi nance in the Structured Settlenment Paynments and declare the
Paynments t o be unencunbered property of the Debtor’s estate; (2)
the Court should enter an Order directing CNA to make all of the
unpaid Structured Settlenment Paynments directly to the Trustee;
(3) the Settlenment Agreenment provided that the Structured

Settl enent Paynents were not subject to assignnent, transfer

4 Former Article 9 Section 9-318(4) states that:

A term in any contract between an account debtor and an
assignor is ineffective if it prohibits assignment of an
account or prohibits creation of a security interest in
a general intangible for noney due or to becone due or
requires the account debtor’s consent to such assignnent
or security interest.

Former Article 9 Section 9-105(1) states that:

(a) “Account Debtor” nmeans the person who is obligated
on an account, chattel paper or general intangible.

CLS Uni form Conmerci al Code 88 9-318(4) and 9-105(1)(a) (2001).
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commut ati on or encunbrance, and the qualified assi gnnment between
Home Mutual and Continental, which was authorized to be entered
into by the Settlenment Agreenent, also provided that the
Settlenent Paynents could not be accelerated, deferred,
i ncreased or decreased and could not be anticipated, sold,
assigned or encunbered; (5) the Debtor was the payee on the
Continental Annuity® (6) the Annuity Contract provided that: (a)
the paynments could not be accelerated, increased, decreased,
commuted or encunbered; (b) there could be no change in the
payee; and (c) the ownership rights were not transferable; (7)
because the provisions of the Settlenment Agreenent and rel ated
contracts prevented the assignnent of the paynments due under the
Continental Annuity, the Debtor’s attenpt to assign them by
executing a Security Agreenent was invalid; (8) any attenpt to
assign the Structured Settlenment Paynents was void under the
Rest at ement ( Second) of Contracts, Section 3.7(2)(a), because an
assi gnnent would materially increase CNA's tax risks,
adm ni strative burdens and costs; and (9) the Fornmer Article 9

did not apply to the transactions in question.

5 In fact, CNA is the payee under the Annuity Contract.
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On Novenber 13, 2001, the Trustee filed a Motion for Summary
Judgnent, which included a Menorandum of Law, (the “Trustee’s
Motion for Sunmmary Judgnent”) which alleged that: (1) the
underlying transaction between the Debtor and WbBank was an
unperfected assignment by the Debtor of his right to receive
payments from the Continental Annuity; (2) in 1983 the United
St at es Congress had enacted the Periodic Paynment Settl enment Act
(“PPSA”), which established nore favorable tax treatnents for
structured settlenments than |unp sum settlenents, to inplenment
its policy objective of protecting and providing for the |ong
termfinancial needs of injured persons; (3) in connection with
t he WebBank Loan, the Debtor paid a $2,143.60 broker’s fee to
Settlenment Funding; (4) the interest rate on the WebBank Loan
was 20. 1% per annunm (5) the Debtor was prohibited under the
Settl ement Agreenment from assigning, transferring, conmuting or
encumbering the Structured Settlenment Paynments, and CNA never
consented to the Debtor transferring, assigning or encunbering
all or any portion of the Paynments; (6) because: (a) Fornmer
Article 9 Section 9-104(g) made the statute inapplicable to a
transfer of an interest or claim in or under any policy of
i nsurance or contract for an annuity; and (b) the Structured
Settl enent Paynments represented an interest in or claimunder
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the Continental Annuity, Former Article 9 Section 9-318(4) was
not applicable to nmake the anti-encunmberance and assignment
provi sions of the Settlenment Agreenment or the Annuity Contract
ineffective, so the Debtor could not grant WebBank a security
interest in the Structured Settlenment Paynents or assign the
Payments to it; (7) because the Debtor was not a party to the
Annuity Contract, Continental was not an account debtor under
Former Article 9 Section 9-318(4), so that Section could not
make the anti-encunbrance and assignnment provisions of the
Annuity Contract ineffective and the Debtor could not grant
WebBank a security interest in the paynents due under the
Annuity Contract or assign them to it; (8) because Forner
Article 9 does not apply to the Debtor’s rights in the
Structured Settlenment Paynents, which are a claim to or an
interest under the Continental Annuity, the assignnment of or
granting of a security interest to WebBank in connection with
t he WebBank Loan could not be perfected by the filing of the
Fi nanci ng Statenents, it could only be perfected by notification
to and acknow edgnent by the issuer of the Continental Annuity,
and there had been no such notification to or acknow edgnent by
either CNA or Continental prior to the filing of the Debtor’s
petition; and (9) because the assignment of the Structured
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Settlenment Paynments to WebBank or the granting of a security
interest in them to WbBank were unperfected, pursuant to
Section 544(a)® any purported assignment or security interest
in the Structured Settlenment Paynents could be avoided by the
Trust ee.

On January 11, 2002, Settlenment Funding, on behalf of
Peachtree Finance, filed a Mdtion for Summary Judgment, which
i ncluded a Menorandum of Law, (the “Peachtree Mdtion for Summary
Judgnent”), which alleged that: (1) in both form and substance
the transaction between the Debtor and WebBank was a WebBank

Loan transaction in connection with which the Debtor had granted

6 Section 544(a) provides that:

(a) The trustee shall have, as of the commencenment of
the case, and without regard to any know edge of the
trustee or of any creditor, the rights and powers of, or
may avoid any transfer of property of the debtor or any
obligation incurred by the debtor that is voidable by -

(1) a creditor that extends credit to the debtor at the
time of the conmencerment of the case, and that obtains,
at such time and with respect to such credit, a judicial
lien on all property on which a creditor on a sinple
contract could have obtained such a judicial l'ien,
whet her or not such a creditor exists;

(2) a creditor that extends credit to the debtor at the
time of the comrencenent of the case, and obtains, at
such tine and with respect to such credit, an execution
against the debtor that is returned unsatisfied at such
time, whether or not such a creditor exists[.]

11 U.S.C. § 544(a) (2002).
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WebBank a security interest in both tangible and intangible
contract rights, including his rights in the Structured
Settlement Paynments, and it was not, as characterized by the
Trustee, a sale or assignnent of the paynments due under the
Continental Annuity; (2) it was clear fromthe provisions of the
docunents executed in connection with the WbBank Loan, that
WebBank and the Debtor intended for WbBank to be granted a
security interest in the Structured Settlenment Payments, which
are general intangibles; (3) Fornmer Article 9 Section 9-318(4)
makes ineffective the anti-encunbrance provisions in the
Settlement Agreenent; (4) because the Structured Settlenment
Paynments are not clains arising out of atort or an interest in
or clai munder a policy of insurance or an annuity contract, the
provi sions of Former Article 9 Section 9-104, which exclude
t hose transactions fromcoverage under the Former Article 9, are
not applicable; (5) the identical issues presented to this Court
were recently decided in favor of Peachtree Finance by the
Superior Court of Fulton County, Georgia, and the Third Judici al

District Court of Summt County, Utah’; (6) even though the

7 Copies of these Decisions were attached to the Affidavit of Stephen
A Kirkwood (the “Kirkwood Affidavit”), an associate counsel for Settlement
Fundi ng, submitted in support of the Peachtree Mtion for Summary Judgment.
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Debt or executed a Power of Attorney in favor of Settlenment
Fundi ng and a Notice of Direction of Paynents to Continental, so
that any paynments made under the Continental Annuity or by CNA
would first be paid to Settlement Funding, the underlying
transaction between the Debtor and WebBank was a secured | oan
transaction, not an assignment as characterized by the Trusteeé;
(7) under New York Law, even if the underlying transaction were
determ ned by the Court to be a pledge or assignnent that was
not covered by the Former Article 9, because the Settlenment
Agreenent did not specifically provide that any attenpted pl edge
or assignnment would be void, invalid or ineffective, the
Debtor’s pledge or assignnent of the Structured Settlenent
Payments woul d be effective; (8) the WebBank Loan transacti on,
entered into between the Debtor and WebBank in connection wth
whi ch the Debtor granted WebBank a security interest in the
Structured Settlenment Paynments, woul d not have any negative tax
consequences for CNA; and (9) because two of the cases attached

to the Kirkwood Affidavit involved both CNA and Settl enment

8 CNA instructed Continental to nake the payments due under the Annuity
directly to the Debtor. Apparently for administrative convenience, CNA was the
payee on the Annuity, even though the Debtor was wused as the annuitant for
purposes of conmputing the actuarial aspects of the Annuity, however, there was
no contractual agreenent between CNA and the Debtor that the paynments under the
Annuity, which the Debtor was not a party to, wuld be paid directly to the
Debt or.
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Fundi ng and applied New York Law, CNA was collaterally estopped
from relitigating those same issues in this Court, and the
Cross-Cl aim by CNA should be di sm ssed.

On January 14, 2002, CNA filed a Mtion for Sunmary
Judgnent, which included a Menorandum of Law, in support of its
Cross-Claim (the “CNA Mdtion for Summary Judgnment”), which
alleged that: (1) the WbBank Loan transaction violated the
anti-assi gnment | anguage contained in the Settlement Agreenment
and rel ated contracts; (2) the transaction i nposed tax risks and
adm ni strative burdens on CNA t hat were not bargai ned for at the
time the Settl enent Agreenent and rel ated contracts were entered
into between the Debtor and CNA or its predecessors; (3) the
Debt or had no power to assign the paynents under the Continental
Annuity, since he was not the owner of the Continental Annuity;
(4) Revised Article 9 of the Uniform Comrercial Code ("Revised
Article 9"), which took effect in New York State on July 1,
2001, a date prior to the comencenent of the Adversary
Proceeding, was applicable in determining the rights of the
conpeting parties in the Structured Settlenment Paynments; (5)
Section 9-406 of Revised Article 9 which: (a) replaced Forner
Article 9 Section 9-318(4) relied on by Peachtree Finance; (b)
contained a provision that mght otherwi se render the anti-
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assi gnnment or encunbrance provisions of the Settl ement Agreenment
ineffective, did not apply to a claim or right to receive
conpensation for injuries or sickness as described in Section
104(a)(1) and (2) of the Internal Revenue Code; and (c) the
Settl ement Agreenment specifically provided that the Structured
Settl enent Paynments constituted damages on account of persona
injury or sickness as defined in Section 104(a)(2) of the
| nternal Revenue Code; (6) the transaction between the Debtor
and WebBank was not a secured |oan transaction but was an
outright sale by the Debtor of his interest in a portion of the
Structured Settlenment Paynents, because the Debtor gave up all
of his rights, interests and control in and to that portion of
the Paynents sold; and (7) finding that Peachtree Finance held
a perfected security interest in the Structured Settlenment
Paynments woul d be agai nst public policy.

On January 18, 2002, the Trustee filed an additional
Menmor andum of Law in support of his Mtion for Summary Judgnent
whi ch asserted that: (1) Former Article 9, including Section 9-
318(4), did not apply to any attenpt to obtain a security
interest in the Structured Settl ement Paynents because: (a) the
Payments were funded by the Continental Annuity; and (b) under
Former Article 9 Section 9-104(g), the Fornmer Article 9 did not
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apply to an interest in or claimunder a policy of insurance or
contract for an annuity; and (2) Former Article 9, including
Former Article 9 Section 9-318(4), did not apply to any attenpt
to obtain a security interest in the Structured Settlenment
Payment s because, pursuant to Fornmer Article 9 Section 9-104(k),
the Former Article 9 did not apply to a transfer in whole or in
part of any claim arising out of a tort, and the Structured
Settl enent Payments were the result of the Debtor’s personal
injury tort claim

On February 1, 2002, Settlenent Funding, on behalf of
Peachtree Finance, submtted an additional Menorandum of Law
(the “Peachtree February Menoranduni) which asserted that: (1)
Former Article 9, not the Revised Article 9, applied in this
Adversary Proceeding, because: (a) the Debtor’s bankruptcy
petition was filed and his case commenced prior to the effective
date of Revised Article 9 in New York State; and (b) Peachtree
obtained and perfected its security interest prior to the
effective date of Revised Article 9; (2) the Victins of
Terrorism Relief Act of 2001, H R 2884, signed into |law on
January 23, 2002 (the “Terrorism Relief Act), amended the
Internal Revenue Code to make it clear that CNA did not and
woul d not suffer any adverse tax consequences as a result of the
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WebBank Loan Transaction; (3) the fact that in the WebBank Loan
docunents the Debtor was afforded the ability to prepay the
WebBank Loan, which would result in any future Structured
Settlenent Paynents being free and clear of any security
interest in favor of Peachtree Finance, further denonstrated
that the transaction was a | oan transaction; (4) the perfected
security interest that Peachtree Finance held in the Structured
Settl enent Paynents related to the contract rights of the Debtor
under the Settlenment Agreenment, not to any rights under the
Continental Annuity or the Annuity Contract because the Debtor
had no ownership or other direct interest in the Continental
Annuity; and (5) any increased adm nistrative burden on CNA to
make paynments to creditors who m ght have a perfected security
interest in the Structured Settlement Paynents was de mnims,
especi ally when wei ghed against the underlying policy of the
Former Article 9 to permt security interests so that borrowers
can obtain financing.

On February 4, 2002, CNA filed an additional Menorandum of
Law (the “CNA February Menoranduni) which asserted that even if
the Court were to all ow Peachtree Finance to anend its Answer to
assert a collateral estoppel defense, because the parties in
this Adversary Proceeding, which included the Debtor and the
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Trustee, were not identical to the parties in the cases attached

to the Kirkwood Affidavit, the collateral estoppel doctrine did

not apply.

DI SCUSSI ON

Sunmmary Judgnent

Under Federal Rule of Civil Procedure 56(c), judgnent “shall
be rendered forthwith if the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnment as a matter of law.” The Rule is clear in “provid[ing]
that the nmere existence of sonme alleged factual dispute between
the parties will not defeat an otherw se properly supported
notion for summry judgnment; the requirenment is that there be no
genui ne issue of material fact.” Repp v. Webber, 132 F.3d 882
(2nd Cir. 1997) (citing Anderson v. Liberty Lobby, Inc., 477
U.S. 242 (1986) (citations omtted)).

Further, as a general rule, all ambiguities and inferences
to be drawn from the underlying facts should be resolved in

favor of the party opposing the nmotion, and all doubts as to the
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exi stence of a genuine issue for trial should be resolved
agai nst the noving party. See Brady v. Town of Col chester, 863
F.2d 205, 210 (2nd Cir. 1988) (citing Celotex Corp. v. Catrett,
477 U.S. 317, 330 (1986) (citations omtted)). However, the
non-nmovi ng party “nmust do nore than sinply show that there is
some netaphysical doubt as to the material facts.” Repp, 132
F.3d at 889 (citing Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U. S. 574, 586 (1986) (citations omtted)).?®

The duty of a court on a notion for sunmary judgnent is to
determ ne whet her there are any genuine issues of material fact
to be resolved by trial, and not to decide factual issues. As
the Second Circuit has aptly stated: “In this regard, the
Court’s task is issue identification, not issue resolution. In
performng this task, we nust assunme the truth of the non-
novant’s evidence.” Repp, 132 F.3d at 890. See al so Anderson,
477 U.S. at 249.

The noving party, however, does not bear the burden of
provi ng that his opponent’s case is “wholly frivolous.” Brady,

863 F.2d at 210. See also Celotex, 477 U.S. at 323-26. The

9 This Court is mndful that factual materiality is governed by reference
to the applicable substantive law. Repp, 132 F.3d at 890.
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Second Circuit in Brady further stated that: “In Cel otex, the
Suprene Court made it clear that in cases where the non-npvant
will bear the ultimte burden of proof at trial on an i ssue, the
nmovi ng party’s burden under Rule 56 will be satisfied if you can
point to an absence of evidence to support an essential el ement
of the non-noving party’s claim” Brady, 863 F.2d at 210-11.
In this Adversary Proceeding, all of the parties have nade
nmotions for Sunmary Judgnent, in essence conceding that there

are no disputed material issues of fact.

. Summary of Deci sion

Peachtree Finance has a perfected security interest in the
Structured Settlenment Paynents as security for the anounts due
it under the WebBank Loan for the follow ng reasons: (1) the
Former Article 9 in effect on October 26, 2000, the date of the
filing of the Debtor’s petition, not Revised Article 9, applies
in this case; (2) the Structured Settlenment Paynents due from
CNA to the Debtor are a general intangible; (3) Former Article
9 Section 9-318(4) invalidates the anti-encumbrance provisions
of the Settlenment Agreenent, so that the Debtor’s grant of a

security interest in the Structured Settlenment Paynents to
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secure the amunts due on the Secured Note as part of the
WebBank Loan was perm ssi bl e under the Former Article 9; (4) the
Debt or has no ownership interest in the Continental Annuity or
rights to the paynents due under the Continental Annuity, except
for the fact that CNA, for its convenience, elected to have
Conti nental make the paynents due under the Continental Annuity
directly to the Debtor, an election that CNA can term nate at
any time; (5) Former Article 9 Section 9-104(g) is not
appl i cabl e because the Structured Settl ement Paynents are not an
interest or claimin or under a policy of insurance or under an
annuity; (6) the Continental Annuity in this case was a funding
mechani sm that CNA chose to enable it to nmeet its paynent
obligation under the Settlement Agreenent, and it is that
payment obligation and paynment stream which is a general
i ntangi bl e i n whi ch WebBank took a security interest; (7) Former
Article 9 Section 9-104(k) is not applicable because the
Debtor’s personal injury tort claimwas elimnated and repl aced
by the Settl ement Agreenent and CNA's contractual obligation to
make the Structured Settlenent Paynents, and that contractua
obligation is not a claimarising out of a tort; (8) there are
no increased tax risks or sufficient additional admnistrative
burdens or costs for CNA as a result of the Debtor’s pernissible
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grant of a security interest in the Structured Settl enment
Payments that would warrant the Court invalidating the security
interest; (9) prior tothe filing of the Debtor’s Chapter 7 case
neither the United States Congress nor the New York State
Legi sl ature had enacted | egislation that prohibited a recipient
of a structured settlenment fromgranting a security interest in
t he general intangible structured settl enment paynents where the
Debt or was not the owner and payee of an annuity that was the
sol e source of paynent of the structured settl enent paynments, so
that for the Court to find that Peachtree Finance has a
perfected security interest in the Structured Settlenent
Payments is not contrary to such a law and is not, in this
Court’s view, against public policy; (10) although the issues
presented to this Court may have been decided in favor of
Peachtree Finance by other State Courts and Federal Courts not
inthis Federal Circuit, neither the Debtor nor the Trustee were
parties to those actions, so the doctrine of collateral estoppel
does not apply, and those decisions are not binding precedent

for this Court.
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I11. The Applicable Article 9

| find that Revised Article 9 does not apply in this
Adversary Proceedi ng because: (1) the Debtor’s bankruptcy case
was filed on October 26, 2000, prior to the effective date of
Revised Article 9; and (2) the priority of the clains of
Peachtree Finance and the Trustee to the Structured Settl enent
Paynments was established prior to the effective date of Revised
Article 9.

Section 9-7021 of Revised Article 9, which took effect on
July 1, 2001 in New York State, provides that Revised Article 9
does not affect an action, case or proceeding comenced before
the Revised Article took effect.

In addition, Section 9-709! of Revised Article 9 nmmkes

Former Article 9 applicable when the priority of conflicting

10 Revised Article 9 Section 9-702(c) provides that:

Pre-effective-date proceedings. Revised Article 9 does not affect
an action, case, or proceeding conmenced before Revised Article 9
t akes effect.

New Yor k Uniform Commrercial Code 8 9-702(c) (2002).

1 Revised Article 9 Section 9-709(a) provides that:
Law governing priority. Revised Article 9 deternmines the priority
of conflicting claims to «collateral. However, if the relative

priorities of the clains were established before Revised Article 9
takes effect, Forner Article 9 determines priority.

New Yor k Uniform Commrercial Code 8 9-709(a) (2002).

Page 23



BK. 00-23177
AP. 01-2122

claims to collateral was established before Revised Article 9
t ook effect.

Under Section 544 it was “as of the commencenent of the
case” that the Trustee's rights as a “perfect lien creditor”
came into existence and the relative rights and priorities of
Peachtree Finance and the Trustee in and to the Structured
Settl ement Paynents becane fixed, even though they had not been
finally determ ned by the Court.

The Trustee has asserted avoi dance rights under Section 544
and he has alleged that the lien of Peachtree Finance in the
Structured Settlement Paynents was unperfected at the tinme of
the commencenent of the case, because the filing of the
Fi nancing Statenments was ineffective to perfect the Peachtree
lien. These relative rights in the Structured Settlement
Paynments were established at the commencenent of the bankruptcy

case and before Revised Article 9 took effect.

| V. WAs the Security Interest of Peachtree Finance in the
Structured Settl enent Paynents not Properly Perfected
by the Filing of Financing Statenments Because the
Taking of such an Interest is Excluded from
Coverage under the Forner Article 9 by Either
Section 9-104(g) or Section 9-104(k)?

A. UCC Section 9-104(9g)
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Section 9-104(g) of the Former Article 9 provides that the
Former Article 9 does not apply “to a transfer of an interest or
a claimin or under any policy of insurance or contract for an
annuity.”

In this case, the Debtor has never had a contractual
interest in the Continental Annuity. Al t hough in sone
structured settlements that are funded by an annuity, the
reci pient of the structured settlenment may be the owner or the
payee of the funding annuity, in the Debtor’s case, CNA is both
the owner and the payee of the Continental Annuity. The only
connections that the Debtor has to the Continental Annuity are
that: (1) he was used as the annuitant by Continental for
actuarial purposes; and (2) solely for its convenience, CNA
directed Continental to make all the paynents directly to the
Debt or . Because CNA can at any tine change or redirect the
paynents in its sole discretion, the Debtor does not have any
direct claimto the paynents due under the Continental Annuity.

The Debtor’s interest inthe Structured Settl enent Paynents,
which is property of the bankruptcy estate, is a contractua
ri ght to have CNA pay the Structured Settl enment Paynments. It was

t hat contractual right to paynent, which is a general intangible
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under Former Article 9, in which the Debtor granted WebBank a
security interest when he executed and delivered the Security
Agreenment. Therefore, the granting of a security interest in
the Debtor’s contractual right to receive the Structured
Settlenment Paynments from CNA was not a transfer of an interest
or claimin or under an annuity, specifically the Continenta
Annuity, in which the Debtor had no interest.

B. Section 9-104(k)

Section 9-104(k) of the Former Article 9 provides that the
Former Article 9 does not apply to “the transfer in whole or in
part of any claimarising out of a tort.”

Al t hough there is sonme di sagreenent on this issue,' | find
that the better view is that once the Debtor entered into the

Settlenent Agreenment his personal injury tort claim for

12 See King David MlLeroy and Settlenent Funding, L.L.C.v. Hartford Life
Ins. Co. and Hartford Fire Ins. Co., No. 1999 CV 03831 (Ga. Super. C. 2000) slip
op. at 5 In re Terry, 245 B.R 422, 427 (Bankr. N D. Ga. 2000); First England
Fundi ng, LLC v. Hartford Life Ins. Co., No. BERL-5609-99 (Sup. Ct. NJ. 1999),
slip op. at 3; JUA Funding Corp. v. CNA Ins./Continental Casualty Co., No. HUDL-
10824-97 (Sup. C. N J. 1998), slip op. at 3; Settlenent Capital Corp. v. Texas
Farm Bureau Ins. Co. et al. (Tex. Dist. C. of Dallas Cy. 1999). But see In re
Monroe County, 29 B.R 686 (Bankr. S.D. Fla. 1983; Interdevco, Inc. v. Hollywod
Federal Savings & Loan Assoc., 523 So. 2d 773 (Fla. Dist. Ct. App. 1988);
Weinberg, Tort Cdaims as Intangible Property: An FExploration from an Assignees’s
Perspective,64 Kentucky L.J. 49, 87 (1976-76); GCommercial Union |Ins. Co. .
Brunk, MNo. 9819-98 (NY Sup. C. 1999); Scott v. Canpbell, No. 27309/98 (NY Sup.
C. 1999).
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pur poses of Former Article 9 Section 9-104(k), was extingui shed
and it was replaced by the contractual obligation of Hone
Mutual, and later CNA, to make the Structured Settlenent
Paynment s. The Debtor voluntarily substituted the contractual
obligation of Hone Mitual to pay the Structured Settlement
Payments for his tort claim and that substituted contractual
obligation is not a claimarising out of a tort. [If CNA were
to default on its paynent obligation, the Debtor would have only
a contractual claimagainst CNA. He would have no claimin tort
agai nst either CNA or the original tortfeasor.

Furthernmore, in this case, it was only after: (1) the
Settl enent Agreenent was executed; (2) the Debtor’s tort claim
was extingui shed; and (3) the Debtor had a contractual right to
the Structured Settl enent Paynents, that the Debtor executed the
Security Agreenent. Therefore, there was no transfer of an
interest in a claimarising out of a tort.

In support of its argunent for this finding by the Court,
Peachtree Finance at Footnote 3 on Page 12 of the Peachtree
February Menorandum poi nted out that:

Al t hough Revised Article 9 (‘RA9') is not
applicable to this case, the official

comments to RA9 are instructive. O ficial
Comment 15 to 9-109 clarifies and states
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existing | aw by including in the comment the
following statenment: ‘Note that once a claim
arising in tort has been settled and reduced
to a contractual obligation to pay, the
ri ght to paynment becones a paynent
i ntangi bl e and ceases to be a claimarising
in tort.’ See O ficial Coment to Forner
UCC § 9-109. Furthernore, CNA asserts that
under New York Revised Article 9 (effective
July 1, 2001), §& 9-406(h) specifically
excludes the Former UCC from covering the

granting of a security i nt erest in
structured settlenents. This |eaves an
obvi ous question for this Court. 1f, as CNA

and the Trustee argue, Former UCC 88 9-
104(g) and (k) already exclude structured
settlement paynents from the Fornmer UCC s
coverage, why was the specific exclusionary
| anguage necessary for structured
settlenments in RA9?

V. UCC Section 9-318(4)

As set forth earlier in this Decision & Order, Section 9-
318(4) of the Fornmer Article 9 makes ineffective any provision
in a contract between an account debtor and the account payee
that prohibits the account payee from granting a security
interest in that general intangible right to paynent. 1In this
case, based upon all of the facts, circunstances and evi dence
presented, | find that by executing and delivering the Security
Agreenment, the Debtor intended to and did in fact grant WebBank

a security interest in the Debtor’s right to receive the
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Structured Settlenment Paynents, a right and asset which is a
general intangible under the Former Article 9.1

Fromthe structure of the WebBank Loan, the | anguage of the
Security Agreenment and the filing of the Financing Statenents,
it is clear that it was WebBank’s intention to take a security
interest in the Structured Settl ement Paynents, rather than to
purchase or take an assignnment of all or a portion of the
Paynent s.

The Debtor signed the Security Agreenent, which clearly
evidenced an intention to create a security interest, and signed
t he Financing Statenents, which further evidenced an intention
t hat WebBank be granted a security interest. There is no
credi ble evidence before this Court that the Debtor had an

intention other than to conply with the requirenents of WebBank

13 Former Article 9 Section 9-106 states that:

“Account” neans any right to paynment for goods sold or
leased or for services rendered which is not evidenced
by an instrument or chattel paper, whether or not it has

been earned by perfornance. “CGeneral intangibles” neans
any personal property (including things in action) other
t han goods, accounts, chattel paper, docunent s,
instrunents, investnent property, and noney. All rights

to paynent earned or unearned under a charter or other
contract involving the use or hire of a vessel and all
rights incident to the charter or contract are accounts.

New Yor k Uni f orm Commrerci al Code § 9-106 (2001).
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in order to obtain the WbBank Loan proceeds. Al t hough the
Debtor’s schedul es and his alleged testinmony at the Section 341
Meeting of Creditors may indicate that he may not have fully
understood the technicalities of the WbBank Loan transacti on,
t hey do not denonstrate that he did not intend to enter into the
secured transaction evidenced by the clear |anguage of the
Security Agreenent.

It is undisputed that the Settlement Agreenment contains
| anguage prohibiting the Debtor from granting a security
interest in the Structured Settl ement Paynents. However, that
is exactly what Section 9-318(4) of the Former Article 9 makes
i neffective.

Because | find that Section 9-318(4) of the Fornmer Article
9 makes ineffective the provisions of the Settlenment Agreenment
t hat prohibited the Debtor fromgranting a security interest in
the Structured Settlenent Paynments to WebBank as part of the
WebBank Loan, it is unnecessary for the Court to address the
arguments of the parties regarding the enforceability of such
anti-assi gnment provisions under New York Comon Law, and
whet her the Debtor is bound by the ternms of the Annuity contract

because he is a third-party beneficiary.
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VI. Coll ateral Estoppe

Peachtree Finance has asserted that because in: (1) various
State Courts other than in New York State; (2) one New York
State Suprene Court Case; and (3) various Federal Courts not
within this Federal Circuit, that the issues presented in this
Adversary Proceedi ng have been presented by Peachtree Finance
and CNA, and Peachtree Finance has prevailed, the Trustee and
CNA should be collaterally estopped from relitigating those
issues in this Adversary Proceedi ng.

The doctrine of <collateral estoppel does not apply to
prevent CNA from litigating the issues presented in this
Adversary Proceedi ng because in order for the doctrine to apply
the i ssue nust be identical to the issue determ ned in the prior
proceedi ng. See 233233 Co. v. The City of New York, 171 A.D.
2d. 492, 496 (1st Dept. 1991). Peachtree concedes in its Mtion
for Sunmary Judgnent that “the Singer and Barber case [sic] were
deci ded agai nst CNA on al npst identical issues and docunents by
Courts applying New York | aw (enphasis added). CNA, therefore,
has not been afforded a full and fair opportunity to litigate
the validity of the docunents and actions at issue in this case

that involve this Debtor. The Trustee, who was not a party in
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any of the cases litigated by CNA and Peachtree Finance, also
has not been afforded a full and fair opportunity to litigate

t he issues.

VIl. Adverse Consequences and |Increased Adm nistrative Risks
and Costs

CNA has asserted that if the Court were to find that

Peachtree Finance had a valid and perfected security interest in

the Structured Settlenment Paynments, it would be exposed to
potential adverse tax consequences. Even if the Terrorism
Relief Act, which insures that CNA will not suffer any adverse

tax consequences as a result of this Decision & Order, had not
been enacted, | would have found that it was highly specul ative
that CNA woul d suffer any adverse tax consequences. The PPSA
clearly encouraged the establishment of structured settlenents,
but it did not specifically prevent the recipient of a
structured settlenment fromfactoring the paynments or granting a
security interest in all or a portion of +the paynments.
Therefore, it is unlikely that the Internal Revenue Service
woul d have reversed the favorable tax benefits to structured

settl enment payors such as CNA for the acts of recipients which
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were | egal and beyond the control of the structured settl enment
payors to prevent.

CNA has further asserted that if this Court were to find
t hat Peachtree Finance had a valid and perfected security
interest in the Structured Settlenent Paynents, it would have
substanti al and unantici pated i ncreased adm ni strative expenses,
in part because of the need to verify the correct recipient of
the Structured Settlenment Paynments as they becone due.

Any such additional costs and risks inthis Court’s vieware
de mnims, and sinply a part of doing business in the
comrercial world of the Former Article 9. Such additional costs
and risks for CNA do not warrant invalidating the wvalid

perfected security interest of Peachtree Finance.

VIiIl. Public Policy

Peachtree Finance conceded at the hearings on the
Respective Summary Judgnent Motions, that under Revised Article
9 it would not have been able to obtain a valid security
interest in the Structured Settlenent Paynents because Revi sed
Article 9 does not apply to a right to receive conpensation for

injuries or sickness as described in 28 USC Section 104(a)(1)
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and (2), and the Settlement Agreenent specifically sets forth
that the Paynments to the Debtor are damages for such injury.

In addition, the parties have advised the Court that a
nunber of States have enacted |egislation which would allow
reci pients of structured settlenments to obtain | oans agai nst all
or a portion of the paynents not yet due when the reasons for
the loan and the terms of the |oan are approved by a court.
That seens to be an enlightened approach which would both
pronote the underlying policy of the PPSA, and al so acknow edge
that there are tines when the recipients, for good reason
should have access to all or a portion of the structured
settl enments paynments before they are otherw se due.

The PPSA never specifically prevented the recipients of
structured settlenments from factoring or granting a security
interest in the paynents, and Former Article 9 was not specific,
as it could have been, in preventing the granting of such a
security interest.

In this case, whether well advised or not, the Debtor
obtained a l|oan and granted a security interest in the

Structured Settlenment Paynments to pay off sone of his persona
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debt s. In this Court’s view the transacti on between the Debtor

and WebBank was not agai nst public policy.

CONCLUSI ON

The Trustee’ s Motion for Sunmmary Judgnent and t he CNA noti on
for Summary Judgnment are deni ed.

The Peachtree Finance notion for Summry Judgnent is
gr ant ed. Peachtree Finance is found to have a perfected
security interest in the Structured Settlenment Paynents for the

ampbunt s due on the Secured Note.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CHI EF U. S. BANKRUPTCY JUDGE

Dated: May 2, 2002
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